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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

STATE OF TEXAS,
STATE OF MISSOURI,
Plaintiffs,
v.
JOSEPH R. BIDEN, JR.,
in his official capacity as
President of the United States, et al.,
Defendants.
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)
)
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Civil Action No. 2:21-cv-00067-Z

DEFENDANTS’ THIRD SUPPLEMENTAL NOTICE OF
COMPLIANCE WITH INJUNCTION
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On August 13, 2021, the Court entered an injunction requiring Defendants to, inter alia,
“enforce and implement MPP in good faith.” ECF No. 94 at 52. Defendants submit this notice to
further update the Court on Defendants’ compliance with the injunction since the filing of its last
notice on November 15, 2021. See ECF No. 114. Following additional conversations with the
Government of Mexico (GOM) about restarting MPP, Mexico has now stated that it has decided
to accept the return of individuals enrolled in MPP and new enrollments in MPP can now begin.
See Ex. 1, Declaration of Blas Nuñez-Neto, ¶¶ 3-6.
As previously noted, over the past months, DHS has had “regular and high-level meetings
with the GOM to discuss the GOM’s concerns about the prior implementation of MPP and to work
through possible solutions.” ECF No. 114. The re-implementation of MPP requires “the
Government of Mexico (GOM) making an independent decision to accept the return of individuals
enrolled in [MPP].” Ex. 2, Guidance re: the Court-Ordered Re-implementation of the Migrant
Protection Protocols, at 2, available at https://www.dhs.gov/publication/court-orderedreimplementation-mpp-policy-guidance.
Mexico raised a number of humanitarian concerns about the previous implementation of
MPP “and made clear that, as a sovereign nation, it would not accept the return of individuals
enrolled in the program until its concerns were addressed.” Id. DHS has made those changes,
Mexico has now “made its independent decision to accept the return of individuals enrolled in
MPP,” and, today, December 2, 2021, DHS issued guidance on the restarted MPP that, among
other things, includes specific measures that are designed to address these “shared concerns.” Id.
Under the restarted MPP, DHS will institute 1) additional measures to protect vulnerable
individuals; 2) various COVID-19 mitigation measures; 3) revised practices to allow for greater
access to counsel; and, 4) measures to align the number of new MPP enrollments on each hearing

1

Case 2:21-cv-00067-Z Document 117 Filed 12/02/21

Page 3 of 5 PageID 3428

docket with the volume of removal proceedings that the Executive Office for Immigration Review
states it can complete within 180 days. Id. at 2-7. DHS has also made changes to the nonrefoulement-screening process for individuals enrolled in MPP, including having CBP officials
“proactively ask questions upon initial enrollment to determine whether the noncitizen may
possess a fear of return to Mexico.” Id. at 5. “Individuals who establish that there is a ‘reasonable
possibility’ that they will be persecuted on account of a statutorily protected ground … or that they
will be tortured in Mexico are not amenable and will not be returned to Mexico.” Id. at 6. The full
text of the new guidance is contained in Exhibit 2 to this notice.
DHS officers are now working with their counterparts in Mexico to implement operational
details for enrolling noncitizens in MPP, and will begin enrollments at one port of entry on
Monday, December 6, and expand expeditiously to multiple ports in the days that follow. See Ex.
1, ¶¶ 8-9.
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Dated: December 2, 2021

Respectfully submitted,

CHAD E. MEACHAM
Acting United States Attorney

BRIAN M. BOYNTON
Acting Assistant Attorney General

BRIAN W. STOLZ
Assistant United States Attorney

WILLIAM C. PEACHEY
Director
Office of Immigration Litigation
District Court Section
EREZ REUVENI
Assistant Director
JOSEPH A. DARROW
Trial Attorney
/s/ Brian C. Ward
BRIAN C. WARD
Senior Litigation Counsel
U.S. Department of Justice
Civil Division
Office of Immigration Litigation
District Court Section
P.O. Box 868, Ben Franklin Station
Washington, DC 20044
Tel.: (202) 616-9121
brian.c.ward@usdoj.gov

Counsel for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on December 2, 2021, I electronically filed the foregoing document
with the Clerk of the Court for the United States District Court for the Northern District of Texas
by using the CM/ECF system. Counsel in the case are registered CM/ECF users and service will
be accomplished by the CM/ECF system.
/s/ Brian C. Ward
BRIAN C. WARD
U.S. Department of Justice
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

STATE OF TEXAS,
STATE OF MISSOURI,
Plaintiffs,
v.
JOSEPH R. BIDEN, JR.,
in his official capacity as
President of the United States, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:21-cv-00067-Z

DECLARATION OF BLAS NUÑEZ-NETO
I, Blas Nuñez-Neto, pursuant to 28 U.S.C. § 1746 and based upon my personal
knowledge and documents and information made known or available to me from official
records and reasonably relied upon in the course of my employment, hereby declare as follows:
1.

I am the Acting Assistant Secretary for Border and Immigration Policy as of October
1, 2021. My permanent role is Chief Operating Officer at U.S. Customs and Border
Protection (CBP), within the Department of Homeland Security (DHS), which I began
on March 5, 2021. Since August 24, 2021, I have been concurrently serving as the
Vice Chair for the Secretary of Homeland Security’s Southwest Border Taskforce. I
also previously served at DHS as an Advisor to CBP Commissioner Gil Kerlikowske
from January 12, 2015 to January 16, 2017.

2.

In my previous declaration from November 15, 2021, I indicated that the U.S.
Government was working through some outstanding issues with the Government of
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Mexico (GOM). As I have described previously, the United States cannot reimplement MPP without the independent decision of the GOM to accept those
individuals that the United States seeks to return to Mexico.
3.

On Friday, November 26th, the GOM issued a public statement that described its
humanitarian concerns about the prior implementation of MPP, its concerns about the
speed of judicial proceedings in the U.S. for individuals enrolled in MPP and their
ability to access counsel, and its requirement that robust COVID mitigation measures
be in place.

4.

The GOM’s public statement is available here:
https://www.gob.mx/sre/prensa/informacion-sobre-dialogos-en-materia-migratoriacon-el-gobierno-de-los-estados-unidos?state=published

5.

DHS shares these concerns with the previous implementation of MPP and has worked
hard to address the outstanding issues as part of its good faith efforts to reimplement
MPP.

6.

Today, December 2nd, the GOM indicated that it is satisfied with the steps that DHS
has taken to address our shared concerns and will soon begin accepting returns of
individuals under the reimplementation of MPP.

7.

Following the GOM’s decision, DHS published operational guidance for the
implementation of MPP. This includes both guiding principles and specific procedures
for implementation. Will be available here: https://www.dhs.gov/publication/courtordered-reimplementation-mpp-policy-guidance

8.

Over the coming days, DHS officials will work closely with their counterparts in
Mexico to finalize and implement MPP’s operational details, including the logistics
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involved with moving enrollees back and forth across the border, so that
reimplementation can begin as soon as possible.
9.

DHS expects to begin enrolling individuals in MPP on Monday, December 6th. It will
start in one location and will expeditiously expand the program border-wide in the
days that follow. This will allow border officials on both sides of the border an
opportunity to work through all the key logistical details so that we can expand the
program effectively and efficiently.

10.

We will also work closely with the Department of State and the GOM to provide MPP
enrollees with access to safe shelters, secure transport to and from those shelters to
their court hearings, and temporary legal status in Mexico so they can secure work
authorization and access to services, as needed.

I declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information and belief. Executed on this 2nd day of December, 2021.

______________________________________

Blas Nuñez-Neto
Acting Assistant Secretary
Border and Immigration Policy
Vice Chair, Southwest Border Taskforce
U.S. Department of Homeland Security
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U.S. Department of Homeland Security
Washington, DC 20528

December 2, 2021

MEMORANDUM FOR:

U.S. Customs and Border Protection
U.S. Immigration and Customs Enforcement
U.S. Citizenship and Immigration Services
Office ofOperations Coordination

FROM:

Robert Silvers '-.....
�
Under Secretary �
Office ofStrategy, Policy, and Plans

SUBJECT:

Guidance regarding the Court-Ordered Reimplementation of
the Migrant Protection Protocols

P

Enacted in 1996, Section 235{b)(2)(C) ofthe Immigration and Nationality Act (INA) allows the
Secretary ofHomeland Security to return applicants for admission to the contiguous country
from which they are arriving on land pending their removal proceedings. In January 2019, the
prior Administration announced a novel, programmatic use of Section 235(b)(2)(C) authority to
return to Mexico non-Mexican citizens and nationals who crossed into the United States from
Mexico in order to await their removal proceedings. This programmatic use ofthis authority was
labeled the "Migrant Protection Protocols," or "MPP" for short.
Within weeks after taking office, President Biden issued an Executive Order directing the
Secretary ofHomeland Security to review and assess whether to terminate or modify MPP.
After a thorough review, Secretary Alejandro Mayorkas concluded that MPP should be
terminated, and on June 1, 2021, issued a memorandum to that effect. On August 13, 2021,
however, the U.S. District Court for the Northern District ofTexas determined that the June 1,
2021 memorandum was not issued in compliance with the Administrative Procedure Act. The
Court remanded it to the Department for further consideration, enjoined the termination ofMPP,
and ordered DHS to "enforce and implement MPP in good faith."
After further and more extensive review, including a robust consideration ofthe benefits and
costs ofMPP, Secretary Mayorkas announced his decision to terminate MPP and to rescind all
prior memoranda relating to MPP. See Memorandum from Alejandro N. Mayorkas, Secretary of
Homeland Security, Termination of the Migrant Protection Protocols (Oct. 29, 2021). The
Department is appealing the district court ruling and injunction requiring good faith enforcement
and re-implementation ofMPP, and the termination ofMPP will be implemented as soon as
practicable in the event ofa final judicial decision to vacate the district court injunction. In the
interim, the Department is complying with the district court injunction to reimplement MPP in
good faith.
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to shelters in Mexico and secure transportation to and from ports ofentry to these shelters, so as
to enable safe transit to and from court hearings. Additionally, the GOM has committed to
ensuring that individuals enrolled in MPP are provided temporary legal status in Mexico and
will, as a result, be able to work and access services in Mexico.
Family Unity: Family units will not be separated for purposes ofMPP enrollment. Throughout
the removal proceedings, every effort will be made to maintain the integrity of family units,
consistent with applicable law and policy. For the purposes of MPP, DHS defines a family unit
as a group oftwo or more noncitizens consisting ofat least one minor or minors accompanied by
his/her/their adult parent(s) or legal guardian(s).
COVID-19 Mitigation: DHS will comply with all applicable guidance from the Centers for
Disease Control and Prevention (CDC) related to COVID-19 in order to protect the health and
safety ofU.S. Government employees and contractors, individuals in MPP, and U.S. and
Mexican communities.
Ongoing Improvement: DHS will put in place mechanisms to continuously evaluate MPP's
operations and effectiveness, and to make ongoing adjustments, as needed, in order to improve
the integrity and operation of MPP, including in response to humanitarian concerns.
Transparency and Accountability: DHS will promote transparency related to MPP's operations.
DHS will compile relevant data and publicly report on statistics that can help OHS and others
evaluate the effectiveness ofthe program. DHS will engage in ongoing discussions with
stakeholders, the workforce, and the GOM to ensure appropriate oversight and accountability.
Procedures
Title 42: U.S. Customs and Border Protection (CBP) will continue to assist in enforcing CDC's
public health order pursuant to Title 42 for all covered noncitizens, for as long as the CDC Order
is in effect. Noncitizens who are not covered by the CDC Order, or are excepted from the CDC
Order in accordance with its terms, may be processed pursuant to discretionary Title 8
authorities, including MPP, as appropriate.
Locations: Individuals processed for MPP will be returned to Mexico through the following
ports ofentry (POEs): San Diego, Calexico, Nogales, El Paso, Eagle Pass, Laredo, and
Brownsville. In order to help ensure the safety and security of returned individuals, and in
response to concerns raised by the GOM, some individuals processed in the Eagle Pass, Laredo,
and Brownsville areas ofresponsibility may be moved to the interior of Mexico to await their
hearings.
Individuals in MPP will enter the United States to attend their court hearings through one offour
POEs: San Diego, El Paso, Laredo, and Brownsville.
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•
•
•

•

Individuals returned to Mexico at the border in San Diego and Calexico will have their
removal proceedings held at the San Diego Executive Office for Immigration Review
(EOIR) Immigration Court;
Individuals returned to Mexico in Nogales and El Paso will have their removal
proceedings held at the El Paso EOIR Immigration Court;
Individuals returned either at the border or to interior cities in Mexico from the Laredo
and Eagle Pass areas of responsibility will have their removal proceedings held at the
Laredo Immigration Hearing Facility (IHF), a new court facility exclusively dedicated to
hearing the cases of MPP enrollees; and
Individuals returned either at the border or to interior cities in Mexico from the
Brownsville area of responsibility will have their removal proceedings held at the IHF in
Brownsville, also a new court facility exclusively dedicated to hearing the cases of MPP
enrollees.

The Department of State, in coordination with DHS, will assist in coordinating transport to and
from these hearings.
Individuals Subject to MPP: Inadmissible noncitizens encountered at the Southwest Border at
ports of entry or within 96 hours of crossing between ports of entry are subject to placement in
MPP if they are nationals of any country in the Western Hemisphere other than Mexico.3 The
following persons, even if otherwise eligible, are exempted from processing under MPP:
•
•
•
•
•
•

Unaccompanied children (UC), as defined in 6 U.S.C. § 279(g)(2); 4
U.S. lawful permanent residents;
Noncitizens with an advance parole document or in parole status;
Noncitizens with criminal history;
Noncitizens of law enforcement interest to the U.S. or Mexican Governments; and
Noncitizens with particular vulnerabilities (as described below).

Vulnerability Assessments: Under the prior implementation of MPP, those with a known
physical or mental health issue that affected their fitness for travel were considered not to be
subject to MPP because of their specific vulnerabilities. The GOM has expressed concerns,
shared by OHS, that this prior vulnerability exception was too narrowly constructed and applied,
and has required, as a condition of accepting MPP enrollees, additional measures to protect
particularly vulnerable individuals from being enrolled in the program. As a result, the following

This may change based on further deliberations with the GOM which, as a sovereign nation, has the ability to
restrict or add to the list of nationalities that are considered subject to MPP and thus allowed to remain in Mexican
territory. Further, on a case-by-case basis, there may be situations where individuals who would otherwise not be
subject to MPP based on nationality, but who are in a family unit with individuals who are subject to MPP, will be
enrolled into MPP for the purpose of maintaining family unity. The GOM will also place limits on the number of
citizens from non-Spanish-speaking countries who may be enrolled in MPP.
4
Any child who arrives at the border and is determined to be a UC will be processed as such by CBP in accordance
with existing UC processing procedures, including transfer to the Department of Health and Human Services (HHS)
and, generally, placement in removal proceedings pursuant to Section 240 of the INA.
3
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individuals will be presumed to be exempted from processing under MPP due to their particular
vulnerabilities:
•
•
•

Those with a known mental or physical health issue, including a disability or a medical
condition related to pregnancy;
Those with particular vulnerabilities given their advanced age; and
Those at increased risk of harm in Mexico due their sexual orientation or gender identity.

Each assessment will be made on a case-by-case basis, based on the totality of the circumstances.
Unaccompanied Children: All UCs will be processed by CBP in accordance with the Trafficking
Victims Protection Reauthorization Act of 2008 and applicable policies. CBP will ensure that it
shares information with HHS's Office of Refugee Resettlement (ORR), and if appropriate with
U.S. Immigration and Customs Enforcement's (ICE) Office of the Principal Legal Advisor
(OPLA), if it encounters a UC who it reasonably assesses was previously processed as part of a
family unit and returned to Mexico under MPP.
COVID-19 Mitigation: All DHS employees, contractors, and noncitizens enrolled in MPP will
adhere to CDC's COVID-19 guidance and relevant policies at DHS facilities pertaining to social
distancing; cleaning/disinfecting in the facilities where individuals in MPP would be processed,
held or transported; and masking. All individuals in MPP will be provided with facial coverings
as long as their use is recommended by CDC.
Everyone in MPP will undergo a routine health screening upon enrollment in MPP and again
each time they return to the United States to attend a court hearing. The results of the health
screening will be recorded on a form that will be provided to the MPP enrollee for
presentation to the GOM.
All individuals enrolled in MPP who meet COVID-19 vaccine eligibility criteria will be
provided vaccinations. Proof of COVID-19 vaccination will be required for re-entry into the
United States.
Non-Refoulement Protections: DHS is reimplementing MPP consistent with the non-refoulement
principles contained in Article 3 3 of the 1951 Convention-as incorporated in the 1967 Refugee
Protocol-and Article 3 of the CAT. DHS will take the following steps for individuals being
considered for enrollment into MPP:
1. CBP officials will proactively ask questions upon initial enrollment to determine whether
an individual being considered for enrollment in MPP possesses a fear of return to
Mexico.
2. If, in response to those questions, or at any other point in the removal process, an
individual in the United States expresses to a U.S. Government official a fear of harm if
returned to Mexico, the individual will be referred to U.S. Citizenship and Immigration
Services (USCJS) for a non-refoulement interview.
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3. Individuals will receive 24 hours to consult with a representative of their choosing prior
to the non-refoulement interview, unless they choose to waive this consultation period
and proceed with an interview as soon as possible.
4. This 24-hour consultation period will take place in DHS facilities, and DHS will ensure
that individuals have access to legal resource packets, the ability to use telephonic or
virtual means to contact counsel in a confidential space, and translation services if
needed.
5. Individuals may retain a legal representative of their choosing to participate
telephonically in the non-refoulement interview, so long as doing so does not
unreasonably delay the process.
6. Individuals who establish that there is a "reasonable possibility" that they will be
persecuted on account of a statutorily protected ground (race, religion, nationality,
membership in a particular social group or political opinion) or that they will be tortured
in Mexico are not subject to MPP and will not be returned to Mexico.
Access to Counsel: DHS officials will ensure that those processed into MPP have reasonable and
meaningful opportunities to access legal information in a language they understand and to access
counsel or legal representation for non-refoulement interviews and removal proceedings.
This will include the following:
1. CBP will provide all MPP enrollees with legal resource packets.
2. CBP will provide MPP enrollees information provided by the Department of State about
where they can locate places in Mexico to engage in telephonic or video communications
with counsel.
3. All persons enrolled in MPP will have access to telephones (and, when feasible, video
connection) to make calls free of charge to speak with counsel in a confidential setting
during their time in DHS custody, including during the 24-hour consultation period prior
to the non-refoulement interview.
4. As noted above, individuals referred to USCIS for a non-refoulement interview will have
the option to have counsel participate telephonically during their interviews.
5. On the day of their hearings, all persons enrolled in MPP will have an opportunity to
meet with counsel, in a confidential setting, prior to the start of their hearings.
6. All individuals enrolled in MPP will have an opportunity to have retained counsel present
-either in-person or by vide�uring their court hearings.
Enrollment Process: Those being enrolled into MPP will be issued a Notice to Appear {NTA),
placed into Section 240 removal proceedings, and provided a specific date and time for the first
immigration court hearing. (See Annex for additional guidance.)
Document Service: Prior to being returned to Mexico, noncitizens will be provided with an
NTA, along with relevant information that advises enrollees of their initial court date, processing
information, legal resources, and other relevant information, including information developed
and approved by other U.S. agencies that is provided to CBP for provision to MPP enrollees.
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Ifthe official providing this information packet is not fluent in the noncitizen's preferred
language, in-person or telephonic interpretation should be used to complete, serve, and explain
the documents to the noncitizen. Ifthe noncitizen has a disability or impairment, the noncitizen
will be provided with the accommodations needed to provide effective and meaningful access
to the information. (See Annex for additional guidance.)
Court Hearings: OHS will coordinate with EOJR to align the number ofnew MPP enrollments
with the number ofcases EOIR states it generally can complete within 180 days of filing the
NTA with EOIR. 5
CBP will set up and manage the process for individuals enrolled in MPP to return through the
four designated POEs for their hearings. The Department of State will assist in coordinating safe
transportation in Mexico to and from the POEs for noncitizens enrolled in MPP. ICE
Enforcement and Removal Operations (ERO) will coordinate safe transportation to and from the
POE and the court facility in San Diego and El Paso.
Implementation
The Secretary's October 29, 2021 memorandum superseded any prior guidance implementing
MPP. This memorandum replaces prior guidance and outlines the principles, protocols, and
practices that will govern the court-ordered reimplementation ofMPP. The memorandum is
subject to modification following implementation, based on input from stakeholders, the
workforce, and the GOM.
Consistent with the guidance set forth in this memorandum, CBP, ICE, and USCIS should issue
additional appropriate internal guidance or training, as needed to comply with the court
injunction and reimplement MPP.
This document is not intended to, and does not, create any obligations that are privately
enforceable against the government in judicial or administrative proceedings.

5 It will remain within the discretion of individual immigration judges whether to grant noncitizen requests for
continuances based on "good cause shown." See 8 C.F.R. § 1003.29.
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Once processed at the POE, the noncitizens will be turned over to ICE or contract staff for
transportation and/or escort to the relevant court facility. ICE or contract staff will ensure that
there is sufficient transportation capacity to accommodate daily transportation requirements to
and from court facilities, making appropriate use ofcontract support and complying with
applicable requirements concerning the transportation of noncitizens
While EOIR is responsible for security inside the courtroom, and DHS employees and
contractors should generally defer to immigration judges' wishes concerning their presence in
the courtroom, DHS is ultimately responsible for maintaining custody ofthe noncitizen.
After a noncitizen's immigration court hearing is over, ICE or contract staff will transport/escort
the noncitizen back to the POE for return to Mexico or to retrieve property, as applicable.
Ifthe noncitizen has been ordered released, granted other reliefor protection, or issued an
administratively final order ofremoval, ICE will coordinate with appropriate agencies in making
case processing and detention determinations. Ifan individual has been granted reliefor
protection from removal, and ICE seeks to appeal, the individual will remain in the United States
pending appeal. If, however, the individual is ordered removed, and the individual seeks to
appeal, the individual and his or her family members will be returned to Mexico by CBP for the
pendency ofthe appeals process.
CBP will continue to follow all generally applicable standards, guidance, and protocols,
including the National Standards on Transport, Escort, Detention and Search for all individuals
in their custody.
All DHS employees and contract staff will continue to follow all generally applicable standards,
guidance, and protocols, including those pertaining to the use ofrestraints. All U.S.-based
facilities must also follow all generally applicable standards, guidance, and protocols, including
those relating to the prevention ofsexual assault or harassment.

